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A REFLEXIVE MODEL OF
ENVIRONMENTAL REGULATION

Eric W. Orts*

LTHOUGH contemporary methods of environmental regulation have

registered some significant accomplishments, the current system of envi-
ronmental law is not working well enough. First the good news: Since the
first Earth Day in 1970, smog has decreased in the United States by thirty
percent. The number of lakes and rivers safe for fishing and swimming has
increased by one-third. Recycling has begun to reduce levels of municipal
waste. Ocean dumping has been curtailed. Forests have begun to expand.!
One success story is the virtual elimination of airborne lead in the United
States. Another is the rapid phase-out of ozone-layer depleting chemicals
worldwide.2 Nevertheless, prominent commentators of diverse political per-
suasions agree in an assessment that conventional models of environmental
law have “failed.”? Many environmental problems remain unsolved: species
extinction, global desertification and deforestation, possible global climate
change, and continuing severe air and water pollution in urban areas and poor
countries.* What is more, successful environmental protection has come only
at enormous economic cost. By the year 2000, the Environmental Protection
Agency (EPA) estimates that the United States will spend approximately two
percent of its gross national product on environmental pollution control.’
Academic economists have pointed out the nonsensical inefficiency of many
environmental regulations, but usually to no avail.b

A common response to continuing environmental problems is to seek political
demons. Depending on one’s point of view, the enemies are big business “pol-
luters” or environmentalist “tree huggers” or both. This kind of adversarial
environmental politics is counterproductive. Here, I suggest instead that the
failures of contemporary environmental law owe more to outmoded regulatory
methods than to substantive politics. The next generation of environmental
protection requires supplementing conventional methods of regulation with a
new model.

I recommend that we should begin to consider seriously a new model of
reflexive environmental law.” This regulatory strategy aims to provide more
effective as well as more efficient environmental regulation. In some cases, it
may even reduce the need for making tradeoffs between values of economic
growth and environmental protection by encouraging new solutions that provide
gains for both. This is not to discount the importance of making difficult trade-
offs between “economy” and “nature.” Tradeoffs must be made sometimes.
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Like many social problems, however, environmental issues are not usually black
and white. Complex shades and colors better describe most important environ-
mental issues. The legal problem is to choose the most effective method of
addressing them.

By reflexive environmental law, I mean essentially a legal theory and a prac-
tical approach to regulation that seeks to encourage self-reflective and self-criti-
cal processes within social institutions concerning the effects they have on the
natural environment. In other words, reflexive environmental law aims to es-
tablish internal evaluative procedures and patterns of decision making within
institutions to lessen environmental harm and to increase environmental benefit.
The idea is to employ law not directly in terms of giving specific orders or
commands, but indirectly to establish incentives and procedures that encourage
institutions to think critically, creatively, and continually about how their activi-
ties affect the environment and how they may improve their environmental
performance.

In referring to “self-reflecting” and “thinking” social institutions, I do not
mean to reify them. People, of course, must do the thinking, not abstract social
entities. However, to the extent that people have roles within social institutions
organized to pursue collective goals or purposes, they direct their thoughts and
efforts toward collective ends. It therefore makes sense to consider the manner
in which social institutions “think” as shorthand for the thoughts and activities
of people following roles or jobs defined within collective groups. Conversely,
institutions often direct and circumscribe the thoughts and activities of people
acting within them.?

As a general approach in social theory, Anthony Giddens defines “reflexivity”
as “the fact that social practices are constantly examined and reformed in the
light of incoming information about those very practices.” A theory of reflex-
ive law operationalizes this insight in concrete terms of the governance of
institutions. Reflexive law begins from a social theoretical perspective rather
than a strictly legal one. Thinking about law only from a legal perspective
inevitably truncates analysis, confining it to a narrow perspective of the legal
system and its institutions. Reflexive law recognizes the complexity of social
life and the diversity of the many institutions created to achieve various ends. It
aims to guide rather than to suppress the social complexity of institutions.
Reflexive law considers methods by which to embed the quality of reflexivity
or self-reflection within institutions. It attempts to off-load some of the burdens
of direct regulation to encourage self-regulation of social institutions. The in-
stitutions may include a number of voluntary associations, including groups that
pursue educational, philanthropic, political, or religious ends.

In the environmental context, public interest and citizens’ groups can play an
enormously beneficial role. Law can help to structure their contribution. A
reflexive model of environmental regulation also involves the economic institu-
tions of business. It seeks to enlist the creative powers of business in finding
environmental solutions rather than seeing business always as the “bad guy”
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who must be stopped or controlled. In this sense, reflexive environmental law
breaks free of “the tradition we have developed of labelling different categories
of participants in environmental issues as good guys and bad guys — the cow-
boy hero environmental protection types wearing the white hats versus the
sinister despoilers of nature wearing the black hats.”10

Even with this explanation, I have probably not yet made clear exactly what I
mean by reflexive environmental law. In order to flesh out the idea further, let
me first provide some perspective by briefly describing the two prevailing mod-
els of environmental regulation employed at present. Then I return to describe
reflexive environmental regulation in contrast to the two conventional models.

Conventional Models of Environmental Law

The two basic conventional models or styles of environmental regulation are
command-and-control and market-based regulation.

Command-and-control is the most common. As its name suggests, command-
and-control achieves environmental protection by ordering regulated individu-
als and institutions to behave in a specified manner. There are two variations.
Performance-based regulation sets limits to emissions of pollutants, usually
through a system of government-issued permits. Technology-based regulation
mandates the use of pollution-control devices, such as emission-control technol-
ogy for automobiles.!!

Although it has had some success, command-and-control has been widely and
incisively criticized by legal academics. The main criticism is economic. Com-
mand-and-control is not economically efficient in doing the job of protecting the
environment.!? Command-and-control sets broadly gauged standards for envi-
ronmental performance and requires finely specified pollution-control technol-
ogy. In doing so, command-and-control becomes inevitably a blunt instrument,
even in the hands of experienced administrators. Environmental problems have
proven notoriously complex. The problems themselves are often multi-faceted,
the science involved is often rapidly changing, the economic and social context
is often very finely textured, and the regulatory apparatus itself is increasingly
complex. Setting one performance or technological standard to apply across the
board does not take account of this complexity. Even when command-and-con-
trol works to achieve its environmental goals, the economic cost is often stag-
gering because blunt standards over-deter some and under-deter others without
regard to differences in specific circumstances. The inefficiency of command-
and-control is not only bad for the economy, it is bad for the environment.
Money saved by making regulation more efficient could go to more effective
environmental protection, improved economic well-being, or both.

There are a number of other problems with command-and-control in addition
to its economic inefficiency. For the sake of brevity, I will just list four of them.

1. Command-and-control depends too much on administrative agencies,
which are vulnerable to changing political winds, capture, and rent-seeking.
Administrative agencies, especially executive agencies, are subject to political
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forces, such as the election of different Presidents. Recall the infamous influ-
ence of former Vice President Quayle’s Council on Competitiveness which held
up every new environmental regulation deemed to have a potentially adverse
effect on economic growth.!3 Another example is the Reagan Administration,
which in its first two years cut a quarter of EPA’s staff and slashed more than a
quarter of its budget.!*

More subtly, administrative agencies are prone to problems of “capture” by
the very businesses they are supposed to regulate. Capture significantly under-
mines effectiveness. Agencies are also vulnerable to bureaucratic rent-seeking.
Bureaucrats may be tempted to use an agency’s administrative power to advance
their own interests rather than the purposes for which the agency was estab-
lished.!> These kinds of limitations lead one to question the long-term efficacy
of relying solely on governmental agencies to police environmental protection.

2. Command-and-control is too staticc. Command-and-control establishes
performance and technological standards at a given time when the legislation is
passed or the regulation adopted. But society changes, the natural environment
changes, technology changes, and knowledge changes. Command-and-control
is ill-suited to regulating problems that involve fast-changing social and envi-
ronmental conditions. It is static. Centrally administered through legislatures
and agencies, command-and-control cannot easily “learn” from changing cir-
cumstances and changing scientific and social knowledge.'6

3. Command-and-control becomes too complex and unwieldy. Environ-
mental regulations stretch out for miles on library shelves. Environmental stat-
utes proliferate. In the United States, there are now over one hundred separate
federal environmental statutes and hundreds more state statutes.!” The texts of
the most important federal statutes run to thousands of pages.'® A few commen-
tators ironically describe the expansion of environmental law as “legal pollu-
tion.”!9 I refer somewhat less pejoratively to environmental juridification.?
Whatever word is used the phenomenon is the same. The sheer amount environ-
mental law threatens to clog the wheels of society as a whole. At some point in
the escalating process of governments churning out statutes, agencies writing
regulations, and courts deciding cases, nobody will be able to say anymore what
the applicable legal rules really are or what they are accomplishing. When a
body of law becomes so complex and arcane that it cannot even be known, let
alone fully complied with or enforced, one cannot hope that its objectives will
be realized.

4. Command-and-control is too harsh and punitive. As environmental law
becomes more complex, its enforcement becomes more difficult. An increas-
ingly detailed law is difficult to police. Legislatures, agencies, and courts gravi-
tate toward imposing heavy penalties on those who are caught in order to
preserve the credibility necessary for deterrence. Criminal environmental law
is a growth industry.2! As exponentially increasing numbers of criminal inves-
tigators and prosecutors are hired by government, businesses must employ ar-
mies of lawyers and auditors to check if they are in compliance with the rules.
Even so, one survey found that less than one-third of corporate general counsels
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believe full compliance with the prolix detail of current environmental law is
possible.?2 A large company today cannot avoid the risk of environmental prose-
cution. Compliance with environmental law becomes more like shooting craps
than a rational process.

Under command-and-control, environmental law has taken on a life of its
own. It grows like a weed fed by the media, a self-serving bureaucracy, a new
class of environmental lawyers, and the ever increasing difficulty and complex-
ity of environmental problems themselves.

This overstates the issue somewhat. Command-and-control is needed in some
situations. Intentionally poisoning a river, for example, requires criminal punish-
ment. But critics of command-and-control have argued persuasively for experi-
menting with a different model, namely, market-based regulation. This second
conventional model of environmental law comes in at least four varieties.

1. Pollution charges and taxes. The idea here is to require that “polluters
pay.” Rather than free licenses to pollute contemplated by traditional command-
and-control permit systems, this approach allocates “rights” to pollute through
a system requiring payment of a fee, a tax, or a charge. Water pollution charges,
for example, have been employed in Germany, France, and the Netherlands, but
with only mixed success.?3

There are at least two difficulties with pollution charges and taxes. First, itis
not easy for the government to set charges or taxes to achieve the desired results.
Government officials must guess how much to charge in order to produce an
estimated level of pollution reduction. Calibrating the costs of charges that will
achieve the desired overall pollution reduction is tricky. A second difficulty is
that taxes, even for a good cause, are very unpopular politically. This is espe-
cially true in the United States, as illustrated by the quick death of President
Clinton’s proposal for an energy tax.2*

2. Expanding property rights to include the natural environment. Some so-
called “free market environmentalists” see themselves as following in the foot-
steps of Ronald Coase.?5 They believe that most environmental problems can
be solved if only the system of private property can be expanded to include the
natural environment itself. An example is the private ownership of endangered
species. If people own an endangered species, such as a rare species of parrots,
the human owners will desire to protect them, and the species will survive. If
ownership of the rare parrots is not allowed, no human interest will be strong
enough to protect the birds from extinction. This strategy may have merit in
some situations, such as preserving an endangered species that happens to have
a high economic value, such as provided by the wild colors of a pet parrot. But
the neo-Coasian approach does not travel very far. Consider air pollution. As
Jim Krier notes, air “does not come in marketable packages.”?® Even if techno-
logical solutions to the problem of ownership of the air were invented, it would
be a terrible world that reduced air to property, although deteriorating air quality
in some places may be moving responses in this direction. Several years ago an
entrepreneurial environmentalist proposed selling oxygen on the streets of Mex-
ico City for $1.75 per thirty-second shot.??
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In the end, the neo-Coasian vision of the environmental future reminds me of
an old B-52’s rock lyric:
Planet Claire has pink air.
All the trees are red.
Nothing ever grows there.
No one has a head.?®

Nobody really wants Earth to turn into a Planet Claire, not even the most radical
free market environmentalist.

3. Tradeable Pollution Rights. This is currently a very popular kind of mar-
ket-based regulation, although it is actually a variation on command-and-con-
trol. This market-based approach simply divides command-and-control permits
into units or “rights” and makes them tradeable. The big experiment with this
form of regulation is the acid rain permit trading program under the Clean Air
Act Amendments of 1990.2° The jury is still out on this experiment. The best
analysis, however, suggests that tradeable pollution rights may work well in
cases involving relatively few and relatively large sources of pollution. The acid
rain problem seems to meet these conditions. However, the idea of expanding
tradeable permits for millions of polluters, for example, millions of automobile
drivers, raises significant difficulties in terms of the workability of the system.
These difficulties are probably irresolvable in complex situations involving
great numbers of polluters.3?

4. Environmental marketing regulation. A fourth type of market-based regu-
lation brings us closer to a different model. Regulation of environmental mar-
keting is of two basic types: (1) truth-in-environmental-advertising, regulated
somewhat weakly at present in the United States by the Federal Trade Commis-
sion,3! and (2) government- or privately-sponsored environmental labels.

Examples of government-sponsored environmental labels include the Euro-
pean Union’s “Eco-label,” Japan’s “Eco-mark,” Germany’s “Blue Angel,” and
Canada’s “Environmental Choice” decal. Privately sponsored environmental
labels in the United States include “Green Seal” and “environmental report
cards” issued by Scientific Certification Systems. The idea is to establish a kind
of Good Housekeeping seal for products that are environmentally beneficial or
at least benign. Conversely, environmental labels are often used to warn of
environmentally harmful products.3?

There are technical difficulties with eco-labels. Establishing proper and accu-
rate standards for environmental labelling schemes is very difficult. Most are
based on some form of life-cycle analysis, but this is a new science about which
there is not yet much to agree.3* In addition, government-sponsored award
schemes may be subject to improper influence through lobbying. Eco-labels
might even be used as a method to discriminate against international trade.

Although they have limitations, truth-in-environmental-advertising and envi-
ronmental labels represent a model of reflexive environmental law. They at-
tempt to provide positive incentives for businesses to improve environmental
performance in order to appeal to the environmental preferences of consumers.
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Product reengineering, creative approaches to manufacturing and production,
and invention of new technology are encouraged.

The rub is that consumers must actually care enough about the natural envi-
ronment to pay an environmental premium that will provide a sufficient incen-
tive for businesses to invest in making environmentally correct products.
Environmental marketing regulation acts reflexively, but only through a diffuse
market of individual consumers. Its virtue lies in attempting to influence social
processes to take account of environmental issues without forcing solutions
through direct regulation. However, without widespread environmental educa-
tion and other measures that would encourage consumers to favor “environmen-
tally friendly” products on a large scale, the regulation of environmental
marketing will provide only a limited contribution to environmental protection.
Whether environmental marketing regulation will work effectively to improve
the overall quality of the natural environment depends directly on the extent to
which consumers internalize environmental ethics.

Reflexive Environmental Law

Elsewhere, I explore some other areas of law that hint at an emerging model
of reflexive environmental law.3* They include not only environmental market-
ing regulation, but also the following five examples.

1. The National Environmental Policy Act (NEPA).35 NEPA is one of the
oldest federal environmental statutes, and it is also one of the most reflexive.
The idea behind NEPA is to encourage governmental institutions to engage in
self-reflective and self-critical processes when making decisions that will “sig-
nificantly affect[] the quality of the natural environment.”36 However, because
NEPA applies only to government agencies, its scope is relatively limited. In
addition, some critics argue that NEPA does not assure that reflexive decision
making actually occurs. They assert that bureaucrats often just go through the
motions of complying with NEPA’s formal requirements after having already
made a substantive decision on other grounds.3’

2. Environmental Auditing and Enforcement Policies. Both the EPA and the
Department of Justice have adopted enforcement policies designed to encourage
businesses to conduct environmental auditing.3® In response to criticism that
these policies did not go far enough in protecting businesses from investigators
and prosecutors seeking to uncover evidence of legal violations through discov-
ery of internal environmental auditing records,3® The EPA issued a revised Vol-
untary Environmental Self-Policing and Self-Disclosure Interim Policy
Statement in April 1995.40 As the title suggests, the EPA is explicitly attempting
to encourage reflexive “self-policing” and “self-disclosure.” Whether sufficient
incentives and procedures have been put in place to achieve these ends remains
debatable. But these enforcement policies are designed to reduce the exposure
to command-and-control penalties for businesses that develop strong internal
procedures to monitor environmental performance. The enforcement policies
are therefore part of an emerging model of reflexive environmental law.
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3. Environmental Sentencing Guidelines for Organizations. The proposed
Environmental Sentencing Guidelines now under review by the U.S. Sentencing
Commission also provide an incentive to adopt reflexive environmental auditing
and management systems.*! The proposed guidelines reduce fines for an organi-
zation convicted of an environmental crime if it has a qualifying “environmental
compliance program.” In the absence of a qualifying program, fines are in-
creased. Unfortunately, the kind of compliance programs recognized under the
proposed sentencing guidelines strongly emphasize legal compliance rather than
a more proactive approach to environmental performance. There is a danger that
environmental auditing programs will therefore become overly defensive.4? But
the very fact of including self-evaluative compliance programs as a mitigating
and aggravating factor in criminal sentencing represents another manifestation
of an emergent reflexive environmental law.

4. Voluntary Government-Sponsored Programs. A fourth kind of emerging
reflexive environmental law appears in various programs established by EPA
under the auspices of the Pollution Prevention Act of 1990.43 For example, the
Industrial Toxics Project or “33/50” program succeeded in significant reductions
of emissions of toxic chemicals.** The “Green Lights” program reduced elec-
tricity consumption through installation of efficient lighting.4> WasteWiS$e, a
new voluntary program, promotes the reduction, reuse, and recycling of indus-
trial waste.*® These programs share the laudable goal of energizing businesses
to attack environmental problems creatively. But they also suffer in their inevi-
tably piecemeal effect. Unless systematically encouraged, voluntary programs
to encourage environmental management are destined to achieve only very
partial results.

5. Environmental Management and Audit Systems. The European Union’s
recently introduced Eco-management and Audit Scheme (EMAS) is systemic in
its intended scope.#” It represents an ambitious attempt to establish a reflexive
environmental law. Opting in to the EMAS regulation is voluntary, and busi-
nesses may choose not to participate.*® But unlike the piecemeal voluntary
programs experimented with in the United States, the European EMAS has the
advantage of involving government in setting up a third-party certification pro-
cedure for voluntary environmental auditing and management programs. This
approach promises systemic change if enough businesses decide to participate.

The EMAS sets up procedures for businesses that wish to qualify, and there
are two essential operative requirements. The first is public disclosure. Environ-
mental performance measured through internal auditing must be disclosed in public
environmental statements.*® A second requirement is third-party certification.
Compliance with the procedures of the EMAS regulation and the accuracy of the
public environmental statements based on underlying internal auditing data
must be certified by a professionally licensed environmental verifier.5

In its emphasis on public disclosure, the EMAS system is analogous to the
regulatory strategy of the federal securities laws of the United States. Louis
Loss describes the “recurrent theme” in securities regulation as “disclosure,
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again disclosure, and still more disclosure.”! Almost from its inception, it was
obvious to those who established a federal system of securities regulation that
the sheer number of regulated businesses made direct regulation impossible.
Even with respect to about 6000 brokers and traders, William O. Douglas de-
clared direct regulation to be “impractical, unwise, and unworkable.”32 Direct
regulation of all reporting companies was unthinkable. The alternative hit upon
was a self-reporting and largely self-regulating system in which public disclo-
sure figures largely.

Enforcement of disclosure under the securities laws is greatly enhanced by
allowing private rights of action by citizens for violations.>3 Third-parties who
are harmed by false or misleading statements in publicly disclosed financial
documents may sue for damages. The European EMAS does not allow citizen
suits for what might be called environmental fraud. But future reflexive envi-
ronmental systems might establish a private right of action for qualified envi-
ronmental public interest groups to help oversee businesses that participate in
an EMAS program.’*

Third-party certification of the accuracy of public statements is essential to a
viable regulatory system based on disclosure. Without a mechanism to assure
that public statements about environmental performance are accurate, some
companies may make misrepresentations or omissions for the benefit of public
relations. Again, securities law provides a useful analogy. Verification of envi-
ronmental statements is like the well-known requirement of financial auditing
of annual reports. The new environmental verifiers are like accountants. Both
verifiers and accountants are professional third-parties who audit for the pur-
pose of helping to assure accuracy.

Adding a significant role for third-party verifiers and perhaps even third-party
citizen suits helps to break regulatory gridlock by adding a third player to the
bilateral regulatory game between government and business, agency and indus-
try. Ian Ayres and John Braithwaite describe this kind of regulatory approach as
“tripartism” or “enforced self-regulation.” Adding third-parties to the equa-
tion helps to overcome the ever-present problems of administrative capture and
bureaucratic rent-seeking. In a reflexive system, the government’s role changes.
Rather than relying on escalating threats of enforcement penalties, a reflexive
law relies primarily on disclosure. Enforcement is reserved for backing up the
disclosure-based system.

Reflexive Law and Environmental Ethics

Reflexive environmental law aims to establish environmental ethics in insti-
tutions, particularly businesses. As a regulatory model, reflexive environmental
law differs from the instrumental approaches of both command-and-control and
market-based regulation.’® Both conventional models use law to impose a fore-
ordained environmental result on the world. In some cases, this is necessary or
desirable. For example, criminal regulation must deter intentional endanger-
ment of human life or serious direct harm to the natural environment. Likewise,
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some otherwise intractable environmental problems, such as acid rain, may
succumb most effectively to market-based regulation. Many environmental
problems, however, are complex and subtly difficult enough to require a more
flexible regulatory approach. For these increasingly common problems, a re-
flexive model may improve on conventional methods.

Conventional models of environmental law resort to the instruments of the
state and the market. Through the direct intervention of the state, command-
and-control imposes specific rules on society to achieve environmental protec-
tion. However, environmental problems and issues are often too complex for
this method to work effectively and efficiently. A place for command-and-con-
trol will doubtless remain, but new models are needed. The market-based model
improves on command-and-control by providing flexibility in achieving regula-
tory ends through the use of the market, but it is also instrumental in its reliance
purely on economic rationality. Environmental protection should not be limited
to conventional instrumental models because solving difficult environmental
problems also requires ethical commitment and responsibility.

Conventional models of environmental protection are not sufficient because
they act primarily to constrain businesses by threats of lawsuits or economic
sanctions. This method of regulation is negative in orientation. Conventional
models cannot easily succeed in positively motivating businesses to pursue
environmentally responsible programs and policies. The conventional regula-
tory models see businesses as targets on which to impose instrumental punish-
ments. Reflexive environmental law attempts instead to encourage ethical
environmental behavior by providing positive incentives. Voluntarism, public
disclosure, third-party certification, participation by public interest groups, and
procedures for institutional self-reflection and self-criticism are the key ele-
ments of the reflexive model.

The reflexive model operates at an intermediate level between the state and
the market. It seeks to influence the decision making processes of institutions.
In this respect, the reflexive model shares similarities with Philip Selznick’s
notion of “responsive law.”>7 As Selznick writes, “there is no escaping the need
for institutional self-awareness and self-criticism.”>8

Reflexive environmental law looks to provide regulatory patterns and proce-
dures to encourage the institutionalization of environmental responsibility, par-
ticular in business. Holmes Rolston argues persuasively that “the bottom line
ought not to be black unless it can also be green.”>® However, the structure of
society must allow for businesses that respect this principle to survive. Otherwise,
businesses with green bottom lines will go bankrupt, and the long-term purposes of
environmental protection will not be served. A model of environmental regulation
is needed that encourages businesses to adopt environmentally proactive policies
and to allow them to prosper in doing so. At the same time, the model must
discourage businesses that are environmentally irresponsible.

Rolston also points out correctly that “/m]orality often exceeds legality.”%® A
fundamental purpose of law, however, is to institute ethical practices. Reflexive
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environmental law seeks to establish regulatory processes that help to institute
environmentally sound management practices. It is consistent with ethical theo-
ries that emphasize evolving, flexible group norms coming from the bottom up
rather than imposing them from the top down.5!

If new approaches are not adopted, institutions will inevitably follow the
prevailing logic of the market, and economic concerns will drown out voices
that call for environmental ethics. Creative and intelligent use of law is central
to establishing environmental ethics. Reflexive environmental law aims to chal-
lenge and motivate businesses to take environmental performance seriously.

The Wharton School,
University of Pennsylvania
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